APPENDIX A

FINAL RULE, "TRANSPORTATION CF NATURAL AND OTHER GAS
BY PIPELINE: DAMAGE PREVENTION PROGRAM," 49 CFR 192,
DOCKET NO. PS-59
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49 CFR Part 192
(Amdt. No. 192-40; Dockst No. PS-58)

Transportation of Natural and Other
Gas by Pipeline; Damage Prevention
Program

AGENCY: Materials Transportation
Bureau (MTB), Research and Special
Programs Administration, DOT.

AcTiON: Final rule.

SUMMARY: This final rule implements
section 3{a){2) of the Natural Ges
Pipeline Safety Act of 1968 (49U.8.C.
1672(a)(2)) b){lrequiringgar_pipel_ine
operaton to have or participate n a
damage prevention program t0 reduce
the risk of excavation damage t0 buried
pipeliner n populated areas, Excavation
damage is the leading cause of gas
pipeline accidents.

OAT® This final rule becomes effective
April 1, 1883. The delayed effective date
will permit operaton time to prepare for
compliance by participating in programs
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already in existence or to tegin their
own programs.

FOR FURTHER INFORMATION CONTACT:
Ralph T.Simmons, 202-426-2392.

of the final ruleand decuments related
thereto may b obtained fromthe
Dockets Branch, ROOM 3428, Materials
Transportation Bureay, U.8 Department
of Transportation, 400 7th Sireet, SW,,
Yashington, D,C. 20580.
SUPPLEMENTARY INFORMATION:

Background

TO reduce the risk of excavation
damag# to undsrground %as pipelines,
the leading sauss of pipeline ascidsnts,
MTB issued a NOWIGR oF Proposed
Rulemaking (NPRM) (44 FR 65792
November 18, 1878} proposing to amend
Part 182 by addinga new § 152414 to
require each operator of a buried gar
pipelinein populated ereas to establish
and carry out, Or otherwiss participate
in, a damage prevention
Moceled after successful “one-call™
programs, the NFRM ret forth aitaris
that an operator's program would have
to meet, including public notice, rex2ipt
Of cails about pending excavation, a4
prompt tesponse inlocating and
marking pipelines. The proposed rule
was the initial step incomplying with
section 3(a){2) of the NGPSA (49U.8.C.
1872(a})(2)) that requiresthe lssuance of
this finsl rule.

Interested persons « ¢+ given until
February 15, 1980, to comment on the
propossd amendment. One hundred and
one different p+3ons submitted
comments. The comments were from gas
utilifes and gas transmlission
com.paniél, tdelr tlrade associations,
State and Federal egencies, industry
standard-makiag bodies, and consdtant
frms tothe ga9 industry, Also, several
comments were received from one-call
rystems.

In accardanca with Secton 4 Of the
NGPSA (48 U.S.C. 1673), the Technical
Pipseline Safsty Staadards Committee
(TPSSC) met N Washington, D.C., on
April 15-17, 1980, to review the technical
feasibility, reasonableness, and
practicability of the amendment
proposed in the NPRM. In general, the
TPSSC favored the proposed rule, but
suggested a number of modifications, A
copy of 2+ Committee's reportis
avallable in the dockst A discussion Of
my rejection of the views of the TPSSC
is givenblow in the discussion of the
sections Of the final rule involved.

Cost Inpact

The final rule [s con-major under
Executive Order 12201. The Order
dafines a major rule & one which bas
w annual effect on the economy 0 $100

million, & =il in costs,
significant adverse ¢ffect on the
economy. As shown Dy the cost benefit
analysis for this p this final
rulewill have no such impact. The fnal
gulﬂ:d%wa:t ] nigniﬁcintéule u

8 Department
Tmnlport{tinn Policies and Procedures
(DAT Order 2100.8).

The Regulatory Flexibility Act (04
Stat. 1164, 1U.S.C. 601) requires a
review of a proposed tion issued
after jaauary 1,1981, for its s Ject OD
small businssses, organizatons, and
govermmental bodies. Although in this
caw a mtlcedpmpoud.mhnuhn&
war {asued prior to )anunz 1, 1901, the
effect on t2» segments of the public
coversd by the Regulatory Flaxibility
Act has 5e¢n asssssed. These
regulationswill not bavs esignificant
economic Impact on such smail
businessesor organizafons because
they have been sxcspted from the final
rule, While small soverameat bodies
who operate pipelines L not sxceolad
from the final rule, it will Not have 4
significant impact o= them because 4
large number of them n1 aieady
covered by one-call systams. Also the
cost to small mundcipatiiey will NOt be

graal because the mz for
participating m 0N systemis

“based upon the miles of pipelines ownad

by the operatoror tre number of
services: plus many of the small
operatorsam often given a cost discount
as an inducementto join toprevent any
gaps trom occurring in the systso.
Furthermore. a municpality which
requires a permit for excavation
activitiesmay use (ts permit procadures
with little additdona! modification to
meet the requiremento of § 192.614.

It Ls therefore certified, uant to
section 605(b) of the tory
Flexibility Act, that this regulation Will
not have a significant economic tmpact
On a substantal number of s@all
entitles.

Effect on State Laws

In accordanca with secton 3(a} OF the
NGPSA (49U.8.C. 1872(a){(1)), any Stats
mz?/ adopt additional Or mare &
safety s+1andards K damage prevention
progams and linemarkers with respect
to intrastate pipelins transportation as
are not incompatible with the standards
being established by this anendment to
Part 192. However, States may not adopt
or contnye in force any smeh standards
applicabls tointerstate Tinsmisslon
facilides. Tharelers, my State standards
goveruing prevention p
or linemarkers for mastate pipalice
transportation that mest the
compatibility tes: of section 3(a) will not
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be preempted by the new Federal
standards.

Under section § of the NGPSA (40
U.S.C. 1074), the safety standards issued
under the NGPSA generally may not be
enforced by MTB against intrastate
pigiellm transportation in a State in
which a State agency submits an annuval
certification stating, among other things,
that it has adopted and is enforcing such
standards under State law. Newly
issued Federal standards that apply to
intrastate pipeline transportation are
enforceable by MTB under the NGPSA
until a State agency adopts those
standards under State law and submits
:?:hthu annual certification. In the case

e new damage prevention program
standards, however, section 101(c} of the
Pipeline Safety Act of 1979 (40 U.S.C.
1672 note) provides that the new
standards “shall not apply with respect
to annual certifications under section 8
during the 2-year period which begins on
the effective date of such requirements.”
This provision allows State ]
that do not have compatible damage
prevention program &
additional time thay may need to adopt
and enforce the new Federal standards,
while continuing to participate in the
certification and grant-in-aid program
under section 5 with respect to the other
Federal gas pipeline safety standards. In
States that take advan of this
provision, the result will be to extend fos
up to 2 years the period within which
the new'Federal damage prevention
program standards are enforceabls by
MTB with respect to intrastate p:

tion that is subject to
furisdiction of those certified State

1. Fighty commenters stated that to -
burden pipeline operators instead of
excavators with regulations designed to
prevent excavation damage is
inequitable and results in increased cost
of transportation at a questionable
increase in public safety. Although it is
true that by this rule MTB is requiring
pipeline companies to shoulder the costs

of damage prevention, while

perpetrators of damage pay nothing
above their Hability for damages, society
does expect these pipeline companies,
as transporters of hazardous
commodities, to take every reasonable
precaution against harm to the public,
regardliess of the cause. This societal
objective is expressed in section 3(a)(2)
of the NGPSA, which requires any
operator of gas pipeling facilities to
participate in a damage prevention
program which the Secretary determines
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is belng carried outin a manner
adequate to assure protection; or to taxs
stepr as the Secrstary shall prescribe to
provide services which are comparable.
Furthermore, thir policy {s rupported by
studies cited in the NPRM ohowh&:hlt
damage prevention programs are

bes! way to minimize harm from
excavation damage. For example. the
National Transportation Safety Board
has, on the basis of accident
Investigation and spe<ial studies,
identified a direct relationship between
sffective excavation damage prevention
programs and low excavation damage
rates. In addition, as s¢! forth in the
cost/oenefit study for thir final rule, the
program bensfits to the industry as a
whole outweigh the costs, Far example,
a reduction in excavation damaga to wa
operator'r pipeline would result In
benefts tothe operator by reducing the
cost f repairing the damage, lo#s of
service Tohis oustomsm, and by raviags
in the gas which would be lostife
rupture ocours 44 a result of the
Moreover, there are socistal benefits
that result from fewer tnjuries and
deaths, Becaum of the duty operaton
must mes<t to prevent harm tothe public
and becauu, them ""one-call"' programs
have proven themselves cost effective.
MTB doer not agree that the operator
responsibility mposed by thir
milemaking ir inequitable.

2 Thirty commenten rscommended
that MTB continue to encourage Stater
to enact leglslation placing the busden of
conducting a damage prevention
program on both udlity operators and
excavaton. MTB's sforts to encourage
States to enact legislation were
discussed tully in the NPRM, and ta
results of thou, sfarts were shown to
have been mixed and inconsistent.
Purthermore, because participaton inan
acceptable State-sanctionedor Stata
operated program can ratirfy the
requirsments of the new rule, there
rhould be a sufficient incentive for
operatonto lobby the Stater to enact
appropriate legislaton.

3 Four ansmission companies end
two trade sssodatons arpued Loat
unlike distibution companise,
transmission systems and gar gathering
liner rhould not be required to have
damage prevention programs, because
they have relatively small amounts of
pipsline in Class 30r4 arsss. Moreoves,
they noted that tzv bulk of their Class §
piping o<cuss where Tansmisdoa lines
parr an inhabited building or recreation
center located in an otherwise rural
area, as defined by 4 192.6(d)(2). and it
would be impractcal to run separate
programs for then segments. Similarly,
the TPSSC objacted {0 applying the

proposed d1z 3¢ prevention x<¢im to
segments of transmission pipelines in a
Class § location solely by appleadon of

§ 102.5(d)(2).

MTB the anique situation
of speratom Who have short segments of
their pipalines placed in Class 3
locations by applicatian of the
requirementsof § 182.5{(d){2). In addition
to ransmissi"Onkines and gathering
liner, there may alse be distribution
malns that fll'into this situation. It
would be impractical for an operator to
develop and run or participats ina
damage prevention program specifically
foreachshort ssgment of its pipelice in
rural arsas which is in a Class 3 location
ar defined by 4 182.5(d)(2). In addition.a
program run just for them Clzass 3 areas
would be of little benefit becauss of low
[:I)_opulatlon and excavationactivity.

herefore, the final rule sxcapts
segments Of pipelines placed in Class 3
locations solsly by gplicationdf the
requirements of § 162.5(d)(2), provided
the pipelins is marked inthat Class 3
area in accordance with 4 152707,

Except 13 just discussed, MTB is of
the opinion that it is just as necswsary
for cansmission and gathering line
systems in populated Class 3 and 4
arsa4 to have a damags prevention
program as it is for a disiributon
ryrtem. While the fewer number of
ansmission and gathering lines in
there ateas compared to distribution
liner obyiously har resulted in fewer
acaldents, excavation damage to there
liner in popuiated =43 would result in
the public being placed at just &5 greata
risk s it would be if the same damage
oeowred to adlstribution pipaline. IN
fact, for transmission linss, the risk
could be greater because m are
normally larger pipélines operate at
much higher pressures than distribution
flpelinu. Als, it doer not appear
ogical torequire that a distribution
main, which may sverse the rame area
a3 a Tansmisslon or gathering pipeline,
meet the requirements of the damage
prevention regulation and Dot require a
ransmission Or gataering h e Nthe
sams are2 and carrying the same
product to meet the sama requirement.

4. Thirty-seven CcOmmentem argued
that the propored rule wss too specific
and that any final rule rhould be written
in performance language. The firal rule
has been written in performance

language.
Operator controlled rights-of-way

In thr preamble to the NPRM, MTB
{nvitad comments oo the extent to which
the propossed requiremeants rhould apply
to systems whose operators own or
have control over the property Tavessad
by the pielnas. These Operators
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generally are municipalities and pereons
who transportgar in conjunction with
rsnlag property, ruch as manage™ of
mobile home parks er public housing
projects and operatonwhose pipe
facilitier ar saclosed by physical
barrisrs restricting public accses to ruch
facilities.

Them were eleven comments recslved
on thir topic. Five of tho commenten
rtated that all opersators rhould be
covered by the propored rule, unless
they have abrolute control of accerr to
the rigbuaaf-waﬁ and can peevent any
excavation on the propesty without their
knowledge. They teascned that mobile
home parks are often small cities with
uncontrolled public rights-of- way, acd
that since municipally-cwned systems
utllze the rame methods &g privats
companies for the location of thetr
faciliies {e.g. t4saments OF streets and
rights-of-way dsdicated to publlc use), it
would Not = way mors appioorists 2
exceptthem taan privately-owned
systams. Thew commenten also argusd
that managers of mobile home pirxs and
munidpaliies generally have minimal
damage prevention programs; trere
it would lessan the sfactvaness oF the
final rules 1D except them from coverage.

Another commentsr reiterated reppant
for "control of access” being a basis e
exceptionby stating that a mobile home
park owner Or housing project manage
who can cottrol a¢cess to his property
rhould &l be able to control
excavation sctivities.

Several other commentem rtated St
all munidpally-owned systems
excseding @ min{mum thresbold of
customers should be required thhave a
damage prevention progrem, while th ow
under the minimum rhould e sxcrptsd
from coverage. The commenten did not
give the number of ¢wsiomer for s
threshold or a rationale for the
coment.

Additionally, snes trade sssociation
commented that all liquefied petroleum
gar (LP-Gas) operators should ba
excepted from coverags because it is
inconceivablethat any excavationwork
could take place without the xnowlsdze
of the LP-Gas dealer and/or the property
owner. Additionally, the s ssecistion
sald that LP-Gas systems are regularly
gerviced by LP-Gas truck drivers/
delivery men, providing an opportunity
for detection of excavationactivity,and
that above ground tanks or undesground
tank domea are visible remaindess Of the
presence of gar lines.

MTB {s aware that many regmentr of
all _t?{p_er of gar pipeliner and pipeline
facilitier in Class 3 or 4 locations are
contatned within physical barriers
whlch restrict publiC access to the
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pipelings Or facilities, Such restricted
accass lessens the chance Of sxcavaton
damage because the operator w o wid
know of any excavation sctivity within
the barriers and would take steps 0
;Igrotect the gar pipeline and facilities.

he final tule, thersfors, excepts
pipelines to which access ir physicaily
controlled by the operator.

MTB Ls not peruaded that an
operator'r control oyer ita right-of-way
short of physicai control of access is
sufficient reason to except pipeline
facilitier fran the damage prevention
program. Without physical control of
entry, @ers ownemhip of a ight-of-way
ir not a sufficient deterrent t0
sxcavation damage sincs itis too 2asy
for excavation to occur without the
operator'r knowledge, makingit avea
less Uksly that an operatorwould
voluntarily mark the pipelines near a
olaaned excavation Thus NO
sxcepions than physics! control of
nght-of—way, u discussed above, are
adopted (n this fnal rule. o

Similarly, even though a mniciplity
may control excavation activity « iis
Hghts-of-way withinita jurisdicdoa
through permits or licensing procedures,
MTB does not have any information
which shows that thir exercise of
control by the municipalldes her
resulted in a lesseningof damage to
pipeliner by excavationactivities. As
proposed in the NPRM, MTB k4s made
municipally-owned facilities subject to
the final rule.

Although a strong argument can be
made in support dF including LP-Gas and
master meter systems in the final rule.
MTB doer not now have sufficient
rtatistical data to cleatly demonstrate
that a certain number of incidants
caused by outride force damage will be
prevented by applyingthe final rule to
LP-Gas and master meter systems.

In the tuturs, ifadequate atatistical
data ir availableto clearly demonstrate
the value of the banefits of requiring LP-
Ger and master meter systems to bave a
damage prevention program, MTB will
reconsider requiring them © have a
damage prevention program at that Hma,
Inthe meantme, MTB chooses Not t0
imposs on LP-Gas and master meter
rystams, a requirement which isof
unproven velue, and there systems ace
excepted fran compliance 44 set forthin
} 192.614{c)(4).

The tollawing pordoa of thir preamble
dlstusses specific sectons of the
proposed rule that received significant
Comment

Section 192.814(a)—Definition of
“Excavation Activity"

One commentor recommended
wpanding the definition OF “‘excavatdon

activity” to mean: “Any operation in
which any structure, sarth, rock. or other
masse of material in or on in
moved, including without limitation,
wrecking, razing, grading, trenching,
digging, dit¢ching, drilling, sugerins,
tunneling, scraping, cable plowing, rock
plowing, and pile driving activity.”

MTB believer the definition o
"excavation activitg,” as given in less
detail in the NPRM, is broad enough to
cover all the earth-movingactivitier that
can reasonaoly DE expected to cause
damage to a pipeline. Therefore. MTB
has not adopted the commentsr's
recommendation for the final rule.
However, for empharir, the final rule
doer include (n the definitdon the
removal of above grouad structures.

Section 192.614(b)(1)—Identification of
Excavators

Fifty-ons commentem thought that the
term “semiannually” should be changed
to "anmually” with sespect to how often
an opsratar murt determine who in an
area is sngaging in excavationactivities.
The reasons givea were: Impossible to
do semjennually because of the
numerous number OF contractom
involved; the requirement is excessive:
most one-call systems and operaton'
programs now do it once a year, there

okid not be any greater beneflt from
ddlng it semiannaually, but it would
incrsase the cost; and the mobility of the
contractorsmake it impossibleto keep
track of them.,

X commenten asked that the
proposed determination requirement be
deleted.

MTB agrses that to requirs
semiannual determination of the names
of persvons who are normally engaged in
excavation or demolition would be
excessive, The mobility of the people
engaged insuch operadons would make
compillng and keeping up-to-dats such a
list a monumental and expendve task in
larger metropolitan areas. Furthermore.
MTB belipves that if an operator has or
participates In & program which includes
the {eatires of NOIfYINYthe excavation
and demoliton nduary and the gensral
public in the operator'r Class 3 and 4
areas Of operations Of the program's
existencs, advising thembow to get
information firan the program, and
encouraging them to partictpats, that the
large majority of pefsons sagaged in
excavation or demolition activitier wil
become aw i of the program and
participate.

MTB doer not 3gr2e with the
commenten who recommended that the
propooed § 192.614(b)(1) be deleted If a
program of informing a certain segment
of the public U to t+ successful, the
informar must o4 2ol 1 identify those
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who am tobe informed. FOr this reasom,
MTB belleves that it {s necessary for
each opemaior to determine wha s mort
likely to sngage in activities that may
cause damage to pipelines so that
information concermlng the damage
prevention program may be ssnt {0 them
directly.

Als0. the Ges Research lnstitute
study, "Preventon of Third Party
Damage to Car Pipelines Flna! Report
for 1880, on page 41 stater: The five
major utilities. thetr employeer and their
subcontractors account for well over %0
percert Of the damage tncidents, ® * *
When the 13sociated road construction
and zeneral construction damage
incidentsare included * ® ® well over
three-fourths of the damages are caused
by personnel who are professionally sad
regularly involved in excavation
actvites onornear * * * the utility
trenches,” Given the above, it follows
that the majority of the oatside force
damage to gar pipelines s done by a
well defined group of professionals
which s readiIYidenuﬁable and once
identifled should remain fairly constant.
Thus, afterthe lrita) {dentification
Erocess. it showld be relatively simple ©

eep a current list of excavaton for any
given area.

Therefore, MTB has amended the
proposal in the final rule
{4 192.614(b)(1)) to permit the operator
more flexibility of action in dstermining
those persons who are normally
engaged in excavationactivitierin nis
Class 3 and 4 area of operation. In the
final rule, a period for updating lists of
excavators Is not prescribed Rather, ag,
operator will have to make an inital
determination, and then keep the
findings current.

Section 192.814(b)(2)—Notification of
: praventian program

Fifty-twocommenters opposed the
Bropos_e_d requirement that excavaton
e notified of the damage prevention
program by newspaper ads and direct
mailings. Their reasons were that the
proposal was restrictive in that it would
not allow the operator to pick the best

method for his operation; that moot
noticer would be lost in large dty
newspapers and newspaper ads ars
expensive; that most of the damage ts
done by fly-by-night contractors. and
newsgaper ads would not reach them:
and that the edr would probably be
ineffective because of the mobility of
excavaton and much of the work being
done by out-of-towners,

Two commentera stated that the
proposal waa vague. inasmuch as the
required content of the notice was not
furnished. They alse said a required
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program is unnecessary since posted
signs and public records notice
to the sxcavators of the location ofthe
pipeline,

In addition, commenters objected to
the propetad semiannual notification of
excavaton and the public 11 too
inflexible.

MTB agrees With the commenters’
Latement that the proposal as writtan
may have been too restrictive and
would not have allowed the Qexibility
necessary for operators to develop
information programs that would
promote the deslred response. MTB
concw that newspaper ads could be
sxpensive, and might not produce the
desired response from the publicor
would not provide tha ssinforcsment Of
the message that other, more permansnt
types of notification might MTB also
agrees that the transient aature of the
excavation{odustry makes it unliksly
that some members would be aw are of
notices a ads placed ta local
newspapers. In conslderaton of thase
factors, MTB has modified the proposal
In the final rule (§ 182.614{b}(2)] to
require that txe public be notified of the
program functions and that known
excavators be given actual notice of the
program. Operalors may use any
methods of notificationthat are
deslgned to achieve the desired results
In their Class $ and 4 areas of operation.
The trequency of notification would be
based on the extent to which excavators
and the public are swars of the program.
As awareness increaser. as ju mfy
participation, fewer notices d be
given.

MTE does not agree with the
commentemwho stated that the
proposal was vague boause It did not
contain the required content of the
notice. If MTB were to seell out the
speclfic wordlag a notice murt contaln,
the final rule would be too rigid,
Inasmuch as different wording may be
destrable in different locations and
sections of the country because of the
types of operationsbeing performed and
methods of informing the public which
may be availableto the operator.
Furthermore. to specify the wording the
notice must contain would not be in
keeping with MTB's objective of writing
this final rule in performance language.

MTB doer not agree with the i
statement that posted signs and public
records provide sufficlent notice to the
excavator of the location of the pipeline.
Thishas not proven true (n the part, and
MTB doer not have any indications to
the effect that ported signs and public
records will prove to be any more
effectivein the future. While a sign may
alert an excavator D the presencs of a
pipelina, it normally does not mark the

location as precisely as temporary
marking in a “one-call” program. Also,
public records such as p4rmlt, licenses,
and right-of-way (nformation will oot
provide the precise location with the
necessary rallabllity for an excavatar's
use 1o prevent accidental damage t0 a
pipeline. FOr the s+ reasons, the
commenters’ recommandations were not
adopted for the final rule.

Section 192.814(b)(4) (1), and (i) (A) and
(B)—Providing information

Thers Were thirty-slx coOmmenten
Who opposed the propossd requirsments
of § 182.814(b)(4)(i) that callers ¢ toid
inmediately if there ass pipeliner in the
area of plannnsd excavation.The
reasons far telr opposition were that
mort onecall ryrtem do not have the
(L:Spabilityof furnishing the required

ormatdon, and to Lmpose such
requiremsnts would destroy the one-call
s7stems as they are presently
constituted; that it s Ot feasible to
expect that the one-call systems could
malotain current records Of the utility
location ia their area; and that no
respoasible operator would accapt the
responsibility of permitting third parties
to give out racility locations because of
the possible liability (nyolved.

seventy-two conmenten wers
opposed 10 the proposed requlrsmsnts of
§ 192.614(b)}(4)(il)(A) regarding the
detalls about a pipeline to be given to
callers. Their arguments were that most
of the detatls would not be availabia to
the person receiving the call; that
providing the required informationat the
first call would encourage excavaton to
begin work without walting for field
marking: and that giving the pressure in
tha pipeline could mislead excavaton to
believe that damage to a low pressure
b eis not as hezardous as damage Da

high pressure line.
Thirteen commenters opposed
§ 182.814(b)(4)(ii)(B), as proposed,

regarding telling callers the type and
time of marking to be provided. Their
rsason war that the surface at the work
rite determiner the to be used,
and the surface(s) involved could not be
determined by telepaona,

After review of the commenty
received and further investigation of the
issues in § 192.614(b)(4) (i) through
(ii)(B}. MTB agrees with the commenten
that it would not be appropriate to
require that detailed Informationabout
pipeline location, charactsrstics, end
type a time of marking be given out
upon receipt of notice of planned
excavation. Indeed. giving detalils about
pipeliner upon receipt of notice could be
counterproducttys for public eafsty.
Howsver, SINCE comments on this
section opposed basically the time at
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which informationis given toexcavaton
and not the giving of information. MTB
still believer that persons planning to
engage in excavation actvites should
be told before such activitier begin
whether there a= pipeliner in the area
and if so, the type of temporary markiag
that Ls to be provided and when the
marking will be completed. Giving oat
thisinformation sady in e process
should deter excavators from forging
ahead with the work rhould th=y feel a
“one-call” syrtem has not e
responsive to their calls. Therefore, MTB
has lacorporaisd inthe new

{ 192.614(b)(4) these notifioation
provision, of paragraph (b4} of the
NPRM, but revised them to permit the
informationto be given rt some time
after notice of excavationis recetved.

Section 182.614(b)(5)(1)—Temporadly

Two commenten stated that s =t
compliamce with the proposed
requirement to mark nipslines before
excavation begirs would be impossible
as the operator kas no control ==
when work commencst,

MTB doer not wholly szrse with the
commenten' statement Trus, the
operator has no control over when werk
commencer. but a maln purpcss of m
damage prevention program is to
facilitate preconstruction cooperation
and planalng between the operator and
excavators. MTEB bellaves that a wel
planned and operated
prevention program will facilitate
preconstruction communication Setween
parties, thereby reducing the chanes that
excavation activities will sommeas
before the pipelinss in the area OF the
proposed activitier ars property ocatad
and marked or that marking of pipelinss
would be toofar iz edveacs of
excavation.

The proposal in subparagraoh (b)(5)(1)
of the IVPRP.:{ has been modified in t(he
final rule. however, by qualifyiag the
intent that marking be 3ona before
excavation bsgins with the words “as
far as practical."” This changs recognizss
that operaton may not in every instance
be able to complete marketing prior to
the beginning of excavation activities
because of the vagaries of persons doing
the excavation.

Section 192.814(b)(5)(ii)—Inspection
requirements

1 Sixty-ons cOmmentem were
opposed to the proposal to inspect
pipelines during and after excavation
activities. Their reasons were that field
inspectons of all pipeline excavations
during and after excavation is

unnecessary, Unrealistic, and
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economlcally unfeasible; the operator
should be atlowed to determine which
excavationshould be tnspected e sed
upon his experience asto the

probability of damage eccusring: the
support of the pipeline is a factor in only
a small number of caner: it is the
excavator's rssponsivility to notify the
operator of any damage caused bg/ hls
activitier:and the proposat would place
the burden of liability on the operator
and not on the excavator where it
belongr.

Many said that (nspection would be
axcesslyaly expensive. One commenter
estimated it would coet his
over 4 milliondoliars a year to comply;
another estimated cost at three million
dollars a year, and several ertimated
their cost would be from two million to
three million dollars a year.

Five commenten were oppored on the
basis that inspection of the pipehe
should continue to be the rssponsibllity
of the excavator as currently required
by the Occupational Safety and Health
Administrationunder &3 CFR Part 1928,
Subpart P, secticon 651(a).

ARer revigwing the comments made
on the proposed requirsments of
subparagranh (b)S)(ii), MTB believer
that mort of the commenten interpreted
the proposal to mean that an inspector
must be on the job site at all times that
excavation activitier are taking place.
This war not MTB's intent. MTB's intent
was to require inrpection during and
after excavaton activitier to the extent
that (s aecessary to verify the integrity
of the pipeline. o

MTB recognizes the responsibility of
the excavator to notify the operator of
any damage ae.may cause to the
pipeline. MTB's concern is that the
pipeline may have ita coating damaged
and its cathedic protection interfered
with in such a manner that it would
negate the protection affordad the
pipeline. Alro small dents, scretches, or
gouger could occur or ita support be
undermined so that excessive sizess
could be set up in the pipeline that could
cause failure at a later date. These _
causes of failure may not be recognized
and reported by even the most
conscientious excavator as bei
significant enough to be reported to the
operator: therefore, inspection of the_
pipeline is necessary. This is shown in
the following examples. The National
Transportation Safety Board's special
study, “Preventian of Damage to
Pipelines' Report Number: NTS8-P38-
73-1) states that a 2-inch high-oressusre
gas main, which war apparently
damaged during sewes construction
several months befors the accident,
leaked gas and caused an explosion
completely destroying a bouse, killing a

mother and two children, aad (nfuring
seven other children.

The study further quotes a Prince
Georges County, Maryland, ad hos
commitiee as stating that* * © °
statistics show that hits still seem to
occur at an alarming rate after lUnes
have been located m d marked prior to
digging. Tais would indicate that
contractors and subcontractors mort
assume a Uon's shake OFthe blame since
their workmen not only damage the
lines, but ascoeding to County Fire
Department and gar company tscords,
fail to exercise good judgment
safeguard the public in many cases.
such workmen often conceal their
damages and procesd with 'work ts
normal.’ " Another NTSB report
(Number P-78—44) on an acddent which
occurred at Cherokee, Alabama. statss
that the supportof a cast-iron gos main
broke due to the erosion of its soil
support where a sewer line bad been
installed perpendicular 1 the gas main
resulting in an explosion whi
destroyed a house and killed one
occupant, .

Also, when blasting is being
performed that eeaidd harm pipeliner In
swrounding aras, it bs necessary that
the pipelines In such areas be leak
surveyed immediately ifte: the blasting
has occurred 1D ensure their integrity,
slace the effect of blasting on pipeliner
is largely.unpredictable. Tals
unpredictability regults om the many
variables associsted with blastng, ruch
a4 soll condition, type of soil, sixe of
charges used Of charges used, skill
of the personnsl doing the blasdng, the
proximity of the blastag to the pipeline,
and the delry ssquenca of the blasting
charger.

In Coopetsourg, Pannaylvania, Rve
pemons died and Hxleen were tojured
when aweld 0n an &(nch stes| high-

ressure gas msin Was ek sd by
lasting.

MTB recognizes that an operator,
through experiencein desling with
excavators in his area, should know
those who are consdentlour in avoiding
damaging pipeliner and in reporting any
significantdamage. Alro, operaton
should be able to determine from the
type of excavation sctivities being
conducted at a particular site, the
possibility of damage securring to the
pipeline, and the degree and tyﬁe of
Inspection necessary to verify the
integrity of the pipeilne.

For the above reasons, the final rule in
subparagraph(b)(s) has been modified
to make MTP's intent clear. The firel
rule permity the operator to determine
which excavationactivitiea should be
nspected and the exteat of inspection
nessssary sxcap, that for blasting
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activities which could be harmful ©
nearby >irelinsy, leakage surveys axe
mandatory.

The commentera’ concern over
excesrive cost due to performing the
proposed inspections appears to stem
from their belief that full-time inspection
of all excavation activities would be
required. Thls conclusion is supported
by the fact that the au t estimates
submitted by the commenten wers
based on the cost of construction
inrpection atesently belng conducted by
their respective companies. This cost
w3 projected to show the anticipated
cost of full-timeinspection of all
excavation activides, Also, the potzatial
benefits shown by the commentem 1 be
derived fom these expeaditurss Were
bared on major damage being done to
the pipeline. such as a puncture of the
pipeline or abreak in gipeline. They
did not consider the bersdis which
would be derived from prevantng less
immediate fallures by discovering and
correcting less serlous damage to the
pipeline as sxpressed in the above
discussion of MTE's reasons for
requirng (nspectdoa.

Since the final rule does not r2quire
full-time inspecton of all excavation
activitiesand psrmits the operator to
use reasonable judgment in dstermining
which excavation activitier to inspect
and the extent of inspection required
MTB doer not belisve that unreasonable
additional cost will result from the final
rule,

Section 182.814(c)—Program Criteria

MTB progased that operatorswould
not have torun their own damage
prevention programs if they voluntarily
or by State or local law participatein a
public service program that
“sssentially” meets the criteria proposed
under § 192.614(b) for an operator-run
program. Four commenten requerted
clarification of the meaning of
“sssendally meets the requirements of
paragraph (b)." They asked, are they
MENEMUM provisions which must be met
or can they be met if State law
encompasses many of the items
enumerated?The intent of this proposal
war to permit operatorsto provide
damage prevention programs by
participation in State, local. or voluntary
public service programs which have the
same fundamental characteristicsas a
damage prevention program defined in
paragraph (b) of the notice. The word
“essential**was included in the notice se
that fundamentally sound programs
might qualify though they did not
provide every detail that was given in
paragraph (b). In the final rule, however,
the clarifyingchanges discussed above
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regarding program criteria remove any
uncertainty as to which public service
programs Meet these criteria so that the
word “essentally” is not aseded

The final rule adopts the proposal
rsgarding participation in public service
?h ams by providing in paragraph (a)

at an operator may perform any of the
dutes Of a damage prevention program
by participating In a qualified public
service pr‘ognm Where such a program
only partially satiafies program criteria
as Dy providing & telephone answering
service. the operator would have to
supplsment the public service program
with activities of his own Oassure full
campliance with &1l criteria. Even where
a public tervics program purparts 10
meet all criteria. participation alone
would not relieve an operator of the
duty to assure that the ariteria are met.
In other words, an operator would be
subjsct to penalty for the faihurs 0f a
public service program in which the
operator paridpates 1D correctly carry
oul any aspect of the p criteria
that it ir performing, If a function is
being performed incorrectly, it isthe
operator's duty to correct the situation
at the public ssrvice program or
otherwise take the necessary Stepsto
perform the function t0 aseurs that hls

compliance responsiblity is met.

Section 192.814(d)}—Determining
Program Effectiveness

1 Fourteen commenten coacurred

with the propesal that the
should be monltored, but tﬁey did not
believe that the number of reported
incidents. by itself, is a fair measurs of
rogram sectvencss. These
commenten argued that the proposal
did oot take (nto accoant the increase
incidents that would occnur dus toan
lpceass inexcavation activities, that
the sffecdvansss of programs should be
meagured by somsthing othet than past
experierce, and that the data would e
s0 unreliable that it could not be used
for statistical analysis.

One commenter stated that a
measurement based oo Part 191 incident
reports Would be msaninglsss because
of the small number of ~ports that are
filed.

Sevan commentsry stated that
operators should not be subjectsd ©
further regulatoy burdeas of improving
programs where the fault Liss with
excavaton' fallurs to respond to the
operator's efforts or to take the
necessary precautions to protect a
facility that has been properly marked.

After reviewing the commentsand
consideratian of wss of the incidentand
annual reports filed under Part 1471, it
was determined that PUL 181 reports
would not be a reliable basis for

measuring program effectiveness
because «xcavation activities =1y
lnzsase ar decreame fromone Yotz ®
the next. [n 4 year of low excavation
activity, a |e1 s+ amount of pipeline
would be exposed 10 risk, and less
damage w<id probably occur, thus
making the damags prevention prograz
appear ©be very effective. Ina ysar of
high excavaton activity. the reverse
could be true. Also, the number of calls
requestingts location and mardag of
plpellnes {3 NOt & reable measure,
becauwss many of the calls could be
originated by excavaton whose
actvities place in m a r where
there are few, If any, pipelines, resulting
in a largs aumber of calls bat with a
small amount of pipeline being placed at
rsk. In contrast, a small number of calls
could be trom excavators whoss
(a)fcdﬂﬂlzm in a.rgas ‘d’ahi,ghdensity

pipellnes, thersby pla 1 large
amount of pipeline at mﬁnomer
consideratica war the miles of pipetine
In an operaict's area. But, the same
problem exists with the use of miles of
pipeline as does with the use of aumies
of calls received.

MTE believer that there v
lnsufficient reliable data available at
this tine to allow operators to make a
relisble annual determination of the
effectivenerr of thelr damage preveation

rogram and to take 1al action

ased on that determination. For the
above reason, the proposed requirement
that operaton determine anaually the
effectivaness of their damage prevsation
programs and take action on that
determination has not been incorporated
in the final rule.

MTB believes that « methad far
monitoring the effectivenerrof a
damage prevsnion program is
nscessary, and will continue its efforts
to develop ¢ reliable method of deizg so.
MTB would welcome assistance e
interested petsoas in developingsuch a
method.

section 182.707---Line Markers

Eight commentenoppossd the
peopased exemption of pipelines
covered by a damags prevention
program from the permanent ine
m requirement of § 192.707. The
reason mort often given w 4 thet line
marking ssrvss many other usefdl
purposes, ruch as aid to firefighting
units.

The purposs of the line marking
requirementunder § 182.707 is to alert
potential excavaton of the existencs 0f
undsrground pipelines and thetr general
locaton. While there may be other
benefits. they did not fonn a basis for
the rule When adopted, and thas cannot
be used to justify [tsretenton. XTB

A-9

belioves that where prevention
progrim e, there ¥ no need far line
markers, because the

prevention program (s a more s & ssttva
m_eaula_.l of protecting underground
pipeliner 1gaiast sxcavadon damage.
Althoughline markery may servea
secondary purpose (f aiding ther public
bodies, thmi.:ﬂnot sufficient justification
to impose y duplicate requirements
on the ope =2 tors, FOI these reasons, the
commenters’ recommendation was not
adopted for the final de .

PART 192—TRANSPORTATION OF
NATURAL AND OTHER GAS BY
PIPELINE: MINIMUM FEDERAL
SAFETY STANDARDS

For the reasons set out in the
preamble, 49 CFR Part 192 is amended
a3 follows:

LA aew § 152.814 15 added to=ad U
follows:

§ 192614 Demage prevention program.

{a) BExcept for pipelines listed in
paragraph (¢) of this section, each
operatar of a buried pipeline shall carry
out in accordance with this ssction a
written to prevent damage to
that pipeline by excavation activitise.
For the purpose of this sectice,
“excavation activities" include
excavation, blasdnag, boring
backfilliag the removal of above growsd
strustures by eitherexglodvc or
mechanical means, and other sarth
moving operations. An operator may
perform any of the duties required by
paragraph (b) of this section through
partcipation In 1 public service

rogram, such as a “one-call” system,

ut such participation doas Not reury
the operator of responsibliity for
compliance with thir section. -

(@) The damage prevention progress
required by paragraph (a) of this section
must, ata minlmum—

(D lnclude the identity. on a current
basis, of persons who normally engage
in excavation activitiesin the area in
which the pipeline is located

ﬁ_hjovida for notficaton Of ‘&=
public in the vicinity of the pipellne and
actual notification of the p= s
identifled in paragraph (b)(1) of =
followingas often as needed to maka
them aware of the damags prevention
program:

(i) The program's sxistencs and
purpose; and

(4) How to learn the locaton o
underground pipelines before
excavation activities are begun.

(3)Provide a mearus oF receiving and
recording notification of planned
excavation activities.
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(4) Provide for actual notification of
ns Who give notice of thats tntent
to excavate of whethez there are buried
pipeliner ir&ﬂ:fe arezﬁofexc-}nuon
activity and, if so, the type of i rary
rraklré to b provided and how %
identify the markings.

(8) Provide for temporary marking of
buried pipeliner in the a4 of
excavation activity before, as far as
practcal the actvity -

{6) Pravide as follom for inspection of
Bipeliner that an operator bas mason ©

elieve could s damaged by excavaden
activitier:

(1) The inspection mart be dons &4
Fequenty 25 necessary during and wiie
the activides to verify the integrity of
the pipeline and

(i) Inthe caw of blas an
{nspection must includetltfﬂa.gay
-u:vey;.

c)A ention program
under this mﬁomvnotreqmrod for the
followlng pipalines:

(1) Plpelines ina Clam1 or 2 location.

(ﬁiﬁp@ﬂnen in a Class 3 location
de by § 192.6(d)(2) that am marked
in accordance with j 182.707,

(3) Pipelines to which access is
physically controlled by the gfperator.

(@) Pipelinesthat are part of a
petrolsum gar ryrtem rubjectto § 182.11
or part of a distributdon ryrtem operated
by a person in connection with that
person's lessing of real property Orby a
condominium or cooperative
association.

2 Section 192.707(b)(2)(1) L wvised to
read a3 folown
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13025
§ 192.707 Line markers for maing and
transmission fines.
* * [ ] - *
[ K BN J
{2 ® & ®
(ii) Where a damage prevention
program is in effect under § 192.614; oz
. s " e . .

3. The table of sections is amended by
adding a new § 192.614 titled “Damage
prevention program.”

{40 U.S.C. 1672; 49 CFR 1.53, Appendix A of
Part1)

Issued in Washington, D.C., on March 25

1082,

L. D. Santman,

Director, Materials Transportation Bureaw.
"R Doe. 03-8034 PUed 3-31-08; B am)
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